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Chinese investors rarely involved in
investor-state disputes under BITs
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hina signed its first Bilateral Investment Treaty (BIT), with Sweden,
in 1982. Since then, it has concluded
more than 100 BITs with countries all
over the world. Most of these treaties
include provisions on investment protection, allowing investors to file claims for
compensation against the host government in the event of unfair treatment or
expropriation of an investment.
It is well known that Chinese overseas
investment has grown exponentially in the
past two decades. Since 1999, when the
central government launched its “Go Out”
policy to promote investment abroad,
Chinese investors have established
thousands of companies and enterprises
all over the world. Despite the scale of
this foreign investment, however, and
despite the extensive network of treaties
protecting these investments, there have
been few investor-state disputes involving
Chinese investors as claimants. According
to the UN Conference on Trade and Development's (UNCTAD) investment policy
hub, there are only four known investment
cases involving Chinese parties.
China’s 2010 model BIT provides that
an investor who has incurred loss or
damage from breach of an investment
treaty may submit the claim: (1) to the
competent court of the contracting party
that is a party to the dispute; (2) to the
International Centre for Settlement of
Investment Disputes (ICSID); (3) to an
ad hoc arbitral tribunal to be established
under the UN Commission on International Trade Law (UNCITRAL) rules; or
(4) to any other arbitration institution or
ad hoc arbitral tribunals agreed by the
disputing parties.
The choice of forum for settlement
of investor-state disputes has important
consequences – it may affect whether the
investor will be able to establish jurisdiction, on what grounds the award can be
challenged, and the enforcement of the
award. It may also determine the length
and cost of the arbitral proceedings. The
fora and rules often provided for under
2016 ೧ 5 ኟ
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investment treaties include ICSID, the
Arbitration Institute of the Stockholm
Chamber of Commerce (SCC), and ad hoc
arbitration under the UNCITRAL rules.
Each of these arbitral fora have certain
distinguishing features.
ICSID arbitration is a truly denationalized process; the proceedings are
governed only by the ICSID convention
and are not subject to national arbitration
laws and/or the control of national courts.
All signatories to the ICSID convention
are required to recognize and enforce an
ICSID arbitral award as if it were a final
judgment from the country’s own national
court. ICSID proceedings are public,
details of the cases are published online,
and the awards are frequently released.
The SCC is the second-largest forum
in the world – after ICSID – for the settlement of investor-state disputes under
its own rules. With 12 new investorstate cases registered in 2015, the SCC
has seen almost 90 such arbitrations
to date. Investors in SCC investor-state
cases represent a total of 23 different
nationalities, the most common being
Russian (15 cases), followed by German
(13 cases), Dutch (10 cases), and English
(nine cases).
Most of these disputes are heard under
the SCC arbitration rules, but the SCC
also administers cases and serves as the
appointing authority in arbitrations under
the UNCITRAL rules. It is worth noting
that China has a long-standing connection to the SCC with regard to commercial
arbitration. During the 1980s, SCC arbitration was the only alternative to CIETAC,
approved by the central government.
UNCITRAL arbitration is often ad hoc,
meaning that no institution is involved.
An arbitral institution, such as ICSID
or the SCC, assists in the appointment
and challenges of arbitrators, sets and
enforces deadlines, and determines and
handles the costs of the arbitration. In
an ad hoc arbitration, the tribunal itself

China has a longstanding connection
to the SCC
administers the arbitration, resolves procedural disagreements, and decides on
its own compensation.
The parties in an UNCITRAL arbitration can also agree to involve an institution as the appointing or administering
authority – usually the Permanent Court
of Arbitration in The Hague, the SCC,
or the International Court of Arbitration of the International Chamber of
Commerce in Paris. The UNCITRAL rules
themselves are transnational, but the
proceedings and the resulting award are
subject to the arbitration law of the seat
of the arbitration.
Given the differences among these
fora for the settlement of investor-state
disputes, there are numerous factors for
an investor to consider when choosing
where to bring its claim – primarily,
whether the investor will be able to
establish jurisdiction both under the
investment treaty and under the rules
of the arbitral forum; and whether the
resulting arbitral award will be enforceable in a jurisdiction where the respondent state owns assets. Other factors
include the extent of institutional administrative support, the average cost and
length of proceedings, the availability
of emergency or interim relief, and the
level of transparency typically afforded
by the rules.
In the past t wo decade s, as the
network of investment treaties and the
global flows of foreign direct investments have increased substantially,
so has the field of investor-state arbitration. Chinese investors have been
largely absent from this development.
China has concluded more than 100
BITs, most of which include investment
protection provisions. Considering that
Chinese investors are present and active
in high-risk investment environments, it
is surprising that only four of the almost
700 known investor-state cases to date
have involved Chinese parties.
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